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deadline for the payment of the 2015 rental registration fees for all of the named
Plaintiffs;” and (3) refrain from “any actions or measures to enforce or collect the 2015
rental registration fees that the named Plaintiffs do not pay by the May 31, 2015
deadline.” (Docket Entry No. 4 at §f 1-3). Following a subsequent hearing on June 8,
2015, Judge Braxton entered another Order continuing the directives that the City (a)
deposit fifty percent (50%) of the “rental registration fees it receives in, for, and/or after
2015 into a separate escrow account and (b) indefinitely extend “the May 31, 2015
deadline for the payment of the 2015 rental registration fees.” (Docket Entry No. 9 at Y
1-2). He also ordered that the City “forego and hold in abeyance the collection of any and
all rental registration fees beginning in 2016 and thereafter, under the current ordinances
(File of the Council 17, 2012 and File of Council 7 of 2014), pending the outcome of the
underlying lawsuit filed to No. 3499 of 2015.” (Id. at § 3).

On February 17, 2016, the City filed a motion seeking fo dismiss plaintiffs’ claims
for compensatory damages and requests for declaratory judgment and injunctive relief.
(Docket Entry No. 26). The City sought to strike any claims for compensatory damages
in this class action litigation based upon appellate case law recognizing that claims for
refunds from municipalities under Section 1 of the Refund Act, Act of May 21, 1943, P.L.
349, as amended, 72 P.S. § 5566b, may only be pursued personally by an individual “and

may not be transferred by way of a class action.” (Id. at § 6) (quoting Aronson v. City of

Pittsburgh, 98 Pa. Cmwlth. 1, 6, 510 A.2d 871, 873 (1986)). Plaintiffs conceded “that the
foregoing decisional precedent bars plaintiffs from seeking rental registration fee refunds
by way of a class action,” but nevertheless argued “that their separate requests for

declaratory judgment and injunctive relief may be certified for a class proceeding.”
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Guiffrida v. City of Scranton, 2016 WL 808684, at *3 (Lacka. Co. 2016). Relying upon

Israelit v. Montgomery County, 703 A.2d 722 (Pa. Cmwlth. 1997), app. denied, 555 Pa.

735,725 A.2d 184 (1998), which recognized that “taxpayers cannot pursue their requests
for tax refunds through a class action” but may nonetheless pursue their “claims for
declaratory and injunctive relief” in a class action, Id, at 724-725, we denied the City’s
motion to dismiss plaintiffs’ class action requests for the issuance of a declaratory

Jjudgment and a permanent injunction. Guiffrida, supra, at *4.

Plaintiffs filed a motion pursuant to Pa.R.C.P. 1707 requesting certification of this
proceeding as a class action, and at the time of the class certification hearing on March 2,
2016, the parties agreed to the certification of a class action “for those property owners
who paid residential rental registration and permit fees in 2014 or 2015 pursuant to the fee
schedule set forth in File of the Council No. 7 0£2014.” (Docket Entry No. 34 at 9 2).
The issues certified for class action consideration were expressly “limited to the claims for
declaratory judgment and injunctive relief that are set forth in the ‘class action complaint’
filed in this matter,” and in accordance with Pa.R.C.P. 1711(b), the class was “certified on
an ‘opt-in’ basis pursuant to which a prospective member of the class must file a timely
written election to be included in the class after receiving proper notice of the class
action.” (Id. at 73, 5). After the City produced an accounting of property owners who
paid rental registration and permit fees in 2014 or 2015 under the fee schedule established
by the 2014 ordinance, and those individuals and entities were duly notified of the class
action in compliance with PaR.C.P. 1712, 544 property owners opted to become

members of the class by filing opt-in elections between March 9, 2017, and May 23, 2017,

{Docket Entry Nos. 37-320).
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Following the City’s enactment of a new rental registration ordinance in 2016,
plaintiffs presented a “Petition to Enjoin the City From Collecting Rental Registration and
Permit Fees Under File of Council No. 58 0of 2016 Pending Final Resolution of the Class
Action Case Pending at No. 3499 of 2015,” and “[s]ince the relief requested in that
petition involve[d] the interpretation and enforcement of paragraphs 1 and 3 of the Order
of Judge John Braxton dated June 8, 2015,” a hearing on that petition was conducted
before Judge Braxton on July 12, 2017.2 (Docket Entry No. 321). By Order dated July
19, 2017, Judge Braxton denied plaintiffs’ petition to enjoin, stating that “it is premature
to apply this Court’s June 8, 2015, Order to the subsequently enacted Ordinance at File of
Council No. 58 0of 2016 until and if such time that Plaintiffs amend the Complaint to
Include File of Council No. 58 0f 2016.” (Docket Entry No. 323). On July 27, 2017,
plaintiffs filed a motion requesting leave to amend their class action complaint to include
claims for declaratory judgment and injunctive relief relative to the rental registration fees
that the City collects pursuant to the 2016 rental registration ordinance. (Docket Entry
No. 324). On August 18, 2017, plaintiffs’ motion was granted and they filed an amended

complaint including claims for declaratory judgment and injunctive relief relative to the

2016 ordinance. Guiffrida v. City of Scranton, 2017 WL 3594117 (Lacka. Co. 2017).
Plaintiffs” declaratory judgment and injunctive relief claims involve the legality of
the rental registration fees charged by the City and paid by plaintiffs pursuant to the 2014

and 2016 ordinances. A regulatory or license fee that is imposed by a municipality to

?On November 23, 2016, the City enacted File of Council No. 58 of 2016 repealing the prior rental registration
ordinance and corresponding amendment, and requiring the anmual payment of rental registration fees of $50.00
per rental unit (If paid by April 1 of the calendar year), $75.00 per unit (if paid after April 1 but by June 30 of the
calendar year), and $100.00 per rental unit {if paid after June 30 of the calendar year.) (Docket Entry No. 324 at

15).
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register rental units “is a charge which is imposed pursuant to a sovereign’s police power
for the privilege of performing certain acts, and which is intended to defray the expense of

regulation.” Greenacres Apartments. Inc. v. Bristol Township, 85 Pa. Cmwlth. 572,573,

482 A.2d 1356, 1359 (1984). Such a fee is distinguishable “from a tax, or revenue
producing measure, which is characterized by the production of large income and a high

proportion of income relative to the costs of collection and supervision.” Simpson v. City

of New Castle, 740 A.2d 287, 292 (Pa. Cmwlth. 1999) (quoting Greenacres Apartments,

supra). Thus, if a license or regulatory “fee collects more than an amount commensurate
with the expense of administering the license, it would become a tax revenue and cease to

be a valid license fee.” Thompson v. City of Altoona Code Appeals Board, 934 A.2d 130,

133 (Pa. Cmawlth. 2007) (residential rental unit fee was valid exercise of city’s police
power since the rental registration and inspection program collected $516,137.00 in fees,

and the costs of the program totaled $677,799.00); Simpson, supra (“In this case, just as in

Greenacres Apartments, the uncontradicted evidence that the cost of regulation for the

residential rental program was roughly equivalent to the amount raised from the biennial
$30 fee imposed a regulatory fee énd not atax.”). Although the courts originally analyzed
regulatory fees by determining whether they were “reasonably commensurate” with the
direct costs of the regulatory progrmn_j the Commonwealth Court recently held that the
trial court may reject such a “direct cost analysis” and instead adopt a “full cost approach”
that also considers indirect costs in deciding whether the rental registration fees are
“grossly disproportionate to the sum required to pay the cost” of the rental registration

program. Costa v. City of Allentown, 153 A.3d 1159, 1165-1166 (Pa. Cmwith. 2017),

app. denied, 643 Pa. 108, 172 A.3d 588 (2017).
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As the parties challenging the rental registration fees, plaintiffs bear the burden of
proving that the fees established and collected are “grossly disproportionate” to the direct
and indirect costs attributable to the rental registration program. Id. at 1165; Thompson,
934 A.2d at 133. In making that determination, “[a]ll doubt must be resolved in favor of
the reasonableness of the fee, since the municipality must be given reasonable latitude in
anticipating the expense of enforcing the ordinance.” 1d. Consequently, the trial of this
class action would involve a proverbial battle of the experts retained by plaintiffs and the
City, the methodologies that those experts employed in formulating their opinions, and
their respective calculations of the appropriate costs incurred by the City in implementing
and enforcing its rental registration program. See, e.g., Costa, 153 A.3d at 1162-1168.
Even assuming arguendo that plaintiffs succeeded with their declaratory judgment claim
that the rental registration fees constitute impermissible revenue producing measures, they
could not obtain monetary relief in this class action since the Refund Act has been
interpreted as providing only a personal right to sue for an individual refund, which refund
may not be pursued by way of a class action. Zarwin v, Montgomery County, 842 A.2d
1018, 1024 (Pa. Cmwlth. 2004); Israelite, 703 A.2d at 725; Aronson, 98 Pa. Cmwlth. at 6,
510 A.2d at 873.

‘The parties” proposed settlement essentially yields the same result to plaintiffs that
a favofable declaratory judgment ruling would produce for them inasmuch as it reduces
the annual registration and permit fees from $50.00/rental unit and $150.00/site to $45.00
per unit. Furthermore, although plaintiffs would have been required to thereafter pursue
individual refunds under the Refund Act even if they succeeded with their declaratory

judgment claim, the parties’ settlement authorizes immediate refunds of $75.00 per
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property for 2014 and 2015. The legislative and monetary relief secured by plaintiffs
under the settlement comes at no additional cost to them since the City has agreed to pay
plaintiffs” lawyers the sum of $71,100.00 for their counsel fees and costs incurred. By
virtue of the fact that the City had been required to pay 50% of the increased fees
collected into an escrow account, the City is capable of funding the entire setflement from
proceeds that are currently available in that escrow fund.

Plaintiffs would bear considerable risk in establishing their right to a declaratory
judgment since the fact-finder would be at liberty to find one expert’s opinions more
credible and worthy of belief and to base the verdict upon that evidentiary finding. See
Costa, 153 A.3d at 1168. In light of the attendant risks associated with this litigation, the
proffered settlement falls within the “range of reasonableness.” The parties’ settlement is
the product of almost four years of litigation involving considerable time and effort, as
reflected by the 343 docket entries. It also bears noting that class counsel has
recommended the proposed settlement, and that no member of the class has objected to
the settlement.

Based upon the parties’ submissions, the proposed settlement is “fair, reasonable
and adequate,” particularly in light of the “grossly disproportionate” test most recently
employed in Costa and the fact-finder’s discretion to utilize a “full cost approach,” rather
than a “direct cost analysis,” in making that determination. The class plaintiffs have
effectively secured their declaratory judgment relief while simultaneously obtaining
refunds that they would otherwise be compelled to ebtain on an individual basis. The

settlement is equally fair to the City’s taxpayers inasmuch as it will be funded by
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escrowed funds without the need for any additional assessments or taxes. Accordingly,

the settlement will be approved pursuant to Pa.R.C.P. 1714(a).

(C) COUNSEL FEES

The determination of class counsel’s fees and expenses must also be addressed
when approving the parties’ settlement. In fixing the amount of counsel fees to be paid to
class counsel, the court should consider: “(1) the time and effort reasonably expended by
the attorney in the litigation; (2) the quality of the services rendered; (3) the results
achieved and benefits conferred upon the class or upon the public; (4) the magnitude,
complexity and uniqueness of the litigation; and (5) whether the receipt of a fee was
contingent on success.” PaR.CP.1717. “The order in which these factors are listed in
the Rule is not in any way intended to suggest an order of priority on comparative

importance in the determination of the fee.” In re Bridgeport Fire Litigation, 8 A.3d at

1289.

Plaintiffs’ counsel commenced this action on May 26, 2013, and during the
ensuing 46 months have filed more than a dozen motions, petitions, and briefs, (Docket
Entry Nos. 2, 16, 18, 23, 25, 28, 31-32, 282, 324, 327, 329), and have aitended at least 16
hearings and conferences. (Docket Enfry Nos. 3, 21-22, 27, 30, 34, 36, 283, 321, 323,
330, 333, 335, 339-340). Counsel undertook and completed the arduous task of
examining voluminous records that were produced by the City in order to ascertain the
identity and location of all potential class members. Plaintiffs’ counsel also devised the
class notice under Pa.R.C.P. 1712, and assumed the responsibility for serving that notice

upon all prospective class members. The class members have not only secured their
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requested declaratory judgment and injunctive relief, but have also received the prompt
benefit of monetary recovery that they would be obligated to seek on an individual basis.
The stipulated counsel fees represent payment of $17,775.00 per year for legal services
provided from May 26, 2015 to the present. Based upon the factors set forth in Rule
1717, the stipulated counsel fees of $71,100.00 are fair and reasonable, and were

necessarily incurred, and will therefore be approved.
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ADAM GUIFFRIDA, DINAMICO : INTHE COURT OF COMMON PLEAS
CORPORATION, 1218 VINE LLC, : OF LACKAWANNA COUNTY
448 TAYLORLLC, 619 PRESCOTTLLC, :
718 PRESCOTT LLC, 805 QUINCY LIC,
926 MADISON LLC, 945 QUINCY LLC
PALAZZETTO LLC, 932 CAPOUSE LLC, :
612 CAPOUSE LLC, and 609 GIBSONLLC, :
Plaintiffs : CLASS ACTION

NO. 15 CV 3499
V8.

CITY OF SCRANTON,

Defendant

ORDER

AND NOW, this 11th day of March, 2019, upon consideration of the “Joint
Motion for Approval of Settlement of Class Action Case” filed on March 8, 2019, and the
evidence and argument presented during the class action settlement hearing on March 11,
2019, and based upon the reasoning set forth in the foregoing Memorandum, it is hereby
ORDERED and DECREED that:

1. The “Joint Motion for Approval of Settlement of Class Action Case” is
GRANTED pursuant to Pa R.C.P. 1714 and the proposed settlement of this class action is
APPROVED;

2. Per the terms of the parties’ settlement, the City of Scranton shall take the

following action:
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(a)  The City shall pay those property owners, who have opted-in to the
class and paid rental registration fees in 2014 and/or 2015 pursuant to File
of the Couneil No. 7 of 2014, a refund of $75.00 per property for each of
those years;

(b}  The City shall submit legislation to the City Council of Scranton to
establish a rental registration fee of $45.00 per unit under File of the
Council No. 58 of 2016, as amended, commencing in 2020 and continuing
in 2021;

(c)  The City shall submit legislation to the City Council of Scranton to
abolish the tiered rate structure of File of the Council No. 58 of 2016,
specifically in Section 4(B) (i.e., the provision mandating $50.00 per rental
unit if paid by April 1 of the calendar year, $75,00 per unit if paid after
April 1, but by June 30 of the calendar year, and $100.00 per rental unit if
paid after June 30 of the calendar year), and to institute a flat fee of $50.00
per rental unit per year regardless of when paid, commencing in 2019 and
continuing in 2020 and 2021 ;

(d)  The City shall not collect retroactively or seek to collect
retroactively any rental registration fees prior to the enactment of File of the
Council No. 58 0£ 2016, and the City shall not enforce retroactively or seek
to enforce retroactively any of the provisions of File of the Council No. 17

of 2012 and/or File of the Council No. 7 of 2014; and
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(e}  The City shall pay a stipulated sum of $71,100.00 to Batyko Law
LLC in payment of the counsel fees and costs incurred by Plaintiffs’
counsel in representing the class members in this Iitigation,
3. The requested counsel fees and costs incurred by plaintiffs’ counsel in the
amount 0of $71,100.00 are found to be fair and reasonable under Pa.R.C.P. 1717; and
4. Once the payments and actions required by paragraph 2 above have been
completed, counse] for plaintiffs shall file a praecipe to discontinue this matter with

prejudice pursuant to PaR.C.P. 1717(a).

BY THE COURT:

et Y el

Terrence R. Nealon

cc:  Written notice of the entry of the foregoing Memorandum and Order has been
provided to each party pursuant to Pa. R. C. P. 236 (a)(2) and (d) by transmitting time-
stamped copies via electronic mail to:

Paul G. Batyko III, Esquire batykopZ2(@gmail.com
Batyko Law LLC

7 Sharon Drive

Moosic, PA 18507

Patrick Howard, Esquire phoward(@smbb.com
Charles J. Kocher, Esquire ckocher@smbb.com
Saltz, Mongeluzzi, Barrett & Bendesky, P.C.
Suite 218, 120 Gibraltar Road
Horsham, PA 19044

Counsel for Plaintiffs
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Jessica Eskra, Esquire
City Solicitor
Joseph Gardner Price, Esquire
Assistant City Solicitor
Seranton City Hall — Law Department
340 N. Washington Avenue
Scranton, PA 18503
Counsel for Defendant

Amil M. Minora, Bsquire
700 Vine Street
Scranton, PA 18510
Solicitor, Scranton City Council
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St/’h DEPARTMENT OF LAW

PENRSYLYANIA CHYHALL » 350 NORTH WASHINGTON AVENUE » SCRANTON, PENNSYLVANIA 18503 » PHONE: 570-348-4105 ¢ FAX: 570-348-4263

RECEIVE]D

March 25, 2019

To the Honorable Council

Of the City of Scranton MAR 23 2019
Municipal Building OFFIGE OF CITY
Scranton, PA 18503 COUNCIL/CITY CLERK

Pear Honorable Council Members:

ATTACHED IS AN ORDINANCE AMENDING FILE OF THE COUNCIL
NO. 58, 2016 AS AMENDED, AN ORDINANCE “ESTABLISHING A
REGISTRATION PROGRAM FOR RESIDENTIAL RENTAL PROPERTIES;
RERQUIRING ALL OWNERS OF RESIDENTIAL RENTAL PROPERTIES TO
DESIGNATE A PROPERTY MANAGER FOR SERVICE OF PROCESS AND
PRESCRIBING DUTIES OF OWNERS, PROPERTY MANAGERS AND
OCCUPANTS” BY AMENDING SECTION 4 (A)(1) AND (B)(1) AND (2), AND
SECTION 10(A) TO ABOLISH THE TIERED RATE STRUCTURE FOR 2019 AND
REDUCE THE RENTAL REGISTRATION FEE FOR 2020 AND 2021.

Respectfully,

,__/7 ez
Jessicd L. Eskra, Hsquire
City Solicitor

JLE/sl
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